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BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTON

IN THE MATTER OF GROUND WATER )
APPLICATION NOS . G3-21947,

	

)
G3-20486, G3-20818, G3-11743

	

)
AND G3-20700

	

)

FRANK P . SHINN, JR . and

	

)

	

PCHB Nos . 64 :, 648-A, 649, 650 ,
HARRY rIASTO,

	

)

	

1 and 65 2

)
)
)

)

)

Respondents .

	

)

Formal hearings (which were originally set to be heard seriatum )

on the above-numbered appeals carne on regularly before Board membe r

W . A . Gissberg in Spokane, Washington on November 12, 1974 .

In each of the appeals : the sole appellant is either Frank P . Shinn ,

Appellants ,

v .

STATE OF WASHINGTON ,
DEPARTMENT OF ECOLOGY, NIN A
NETTIE JASMANN, BARNE Y
GETZINGER, JOHN E . CALBOn ,
HENRY CURTIS VINCENT III an d
DICK IIINKHOUSE FOR THE ESTAT E
OF FRANK HINKHOUSE,
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1 I Jr . or Harry ! ;asto, both of whom aoiu.ared b y and t '.itcu :;h

	

attern

2
I Joh n _!.1_cr~e rg ; the Depar +....

	

rent of Ecology _s I n eGcl' case o r e c= ti c

3 I responde n ts and It appeared by a; d thrcu,l T :lci Duffor , assist e

	

- .ttnr' v

PCHE No .

	

Responden t

645, 648-A

	

Nina N . Jas•"ann

649

	

Barney Getzinge r

650

	

John E . Calbo:

651

	

Henry C . Vincent Il l

652

	

Estate of Fran k
Hinkhous e

1 3

]T

	

The Board had previously heard and ta'-en extensive testlnor_y In the

1i appeal of PCUB Cause No . 613 . In that case the issues of fact and laT '

16 are essentially the same as in these cases now before the Board .

17 Accordingly, at the outset of the instant hearings, the appellants an d

18 the resoonden_ts, Jasmann, Getzinger and the Department of Ecolog y

19 stipulated to the entry of a :p rocedural order by the presiding office r

20 which would :

21

		

1 . Incorporate as a part of the record of the instant appeals ,

the transcript of the evidence and the exhibits adduced a t

and during the hearing on the appeal of PCHB 613 .

2 . Consolidate all of the instant appeals for hearing .

The presidin g officer at the hearing orally entered such an orde r

2G and, in so doing, took into account the statements of attorneys Mober g
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One other respondent d s invo i t'e'J in each of the appeals and ;'a s

represented at the hearin g s in the fo ? o , linci ^ .arrc>_ :

Appearance by

Lawrence L . Tracy, Attorney

pro s e

did nct appear

did not a ppeal

did not appear
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and/or Tracy that respondents Calbom and Vincent had no objection s

thereto . The Board confirms that order .

Having thus considered the transcript of the testimony and the

exhibits presented by the parties during the hearing of the instan t

appeals and the transcript of the testirony and the exhibits adduce d

during the hearing of PCI-lB 613, the contentions of the parties and thei r

7 1 post hearing briefs, the exceptions and reply thereto, and being in al l

g I matters fully advised, this Board makes and enters the following

FINDINGS OF FACT

I .

Under the geographical area involved in this matter there ar e

prehistoric layers of permeable basalt rock to a depth of at leas t

4,500 feet formed by successive lava flows . The layers form pockets in

which ground water aquifers have formed . In 1943, with the constructio n

of Grand Coulee Dam, the Columbia Basin Project was formed to develop a n

irrigation system for agricultural development .

The Columbia Basin Project never has provided irrigation cana l

water to the geographical area involved in this matter . The easternmos t

canal of the project, the East Low Canal, lies to the west of the instan t

geographical area .

II .

The instant geographical area historically was known as one wher e

dry land farming was practiced . But in the early 1960s, probably as a

result of comingling of irrigation water seepage from areas to the

west with natural water aquifers, the instant geographical are a

experienced a rise in its water table .
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Farmers found it financially `eas = role to drill for water and, thus ,

Increase their crop yields b y srrin::_er __get]on . Re oandent ' s

predecessor agency issued 150 ground water well permits for irrigatio n

4 ~ and, by 1966, it was obvious, from a declini n g water table, t :-, at ther e

could be an overissue of water withdrawal permits .

III .

In response to the above-described situation, the Dcpartr,e e t

;.promulgated WAC 500-14-010 and -020 on r :ay 13, 1967 . These regulatron s

established certain management areas and interim rules under eJhic h

ground water applications would be banned, li.rited or grante? pendlrg a

study by the Department of the source, extent, depth, vo lu-e and f io c f

the ground waters .

Ir 1968, pursuant to the above, the Department closed an are a

(called the "Odessa Fold Area") of about 1,100 square miles lying eas t

of the East LoS ; Canal and including the instant geo graphical area to the

cranting of ground water withdrawals . The De partment agreed to accep t

applications on a priority time basis but announced it would not proces s

them until completion of the aforementioned study .

IV .

To provide a foundation for the Departmen t ' s water management program ,

detailed studies were initiated by it to investigate water measuremen t

techniques, reasonable pump lifts, and to develop a functional ground wate r

model .

One part of the study, calculated to measure the level of water i n

the aquifer and hence the availability of eater for appropriation ,

resulted in the completion in 1971 (by the United States Geological Sur y )
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of a mathematical model for the Odessa and other areas of the Columbi a

Basin . The model enables a computer to produce ground water floe an d

aquifer water level information when water is subtracted by pumpin g or

added by recharge . Its results have been field measured and its accurac y

verified for the Odessa Sub-Area related to the instant appeals as late a s

January and February, 1973 . The model was based on the accumulation o f

water data over four years ending in 1970 .

Another phase of its study, ',as directed at gathering informatio n

relating to the restraints of RCS ; 90 .44 .070, and was undertaken by th e

State of Washington Water Research Center, the results of which wer e

embodied in October, 1971 in respondents' Exhibit 20 entitled " Long-Run

Costs and Policy Implications of Adjusting to a Declining Water Supply i n

Eastern Washington" . The pi'rpose of the study was to develop economic an d

cost data in order that the Department could determine a "reasonable o r

feasible pumping lift in case of p um p ing developments " (RCW 90 .44 .070) .

As the result of the completion of such studies and based thereo n

the Department adopted WAC 173-128 (establishing the Odessa Ground-Wate r

Management Sub-Area) on January 15, 1973 and WAC 173-130 (Odessa Ground -

Water Sub-Area Management Policy) on January 25, 1974, both of whic h

cover the geographical area of the instant appeals, and began to proces s

on a time priority basis, as filed, those ground water applications i t

had been holding since 1968 .

V .

The policy of the Department provides for a limited controlled rat e

of decline of the water level in "Zone A", (which is the area of th e

instant appeals) to a total amount of 30 feet in three year s
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1 (ULU 113-130-069) and to prevent the , :atcr table from desci ndin1 more t '

300 feet bone 1 'i the altitude of the a•=acic water level, as I easured i n

1967 .

	

(WAC 173-130-070)

	

In 1567 tie altitude of the static '.eater lce l

as 400 feet . Thus, by the nranteng of additional vatet r'yhts, and th e

a p propriation thereof, the water level (as that term is used i n

6 1 T .c :%C 173-130-030(4) will ultimately be alto' .d by the Denal LTent to cleell -

Lo 700 feet below the earth's surface . Appellants are prior wate r

appropriators and, as a ree u1t of the ] csuc

	

of new Lei .'?is to others ,

will ultimately be requ?red to expend substantial sun of money for vei l

ar, d well appurtenance improvements and additional operating costs to

enable them to appropriate the amounts of we ter to which they h ave a pr-o r

ri g ht . However, the Department ' s regulations prevent junior appropriator s

(respondents) from withdrawing ground water levels below 700 feet . Ease '

upon re sp ondents' Exhibit 20 and the testimony of Doctor Walter R . Lutc_c r

we find that allowing the water table to decline to 700 feet, at th e

maximum rate of controlled decline of 30 feet in three years will not

result in an unreasonable pu•pirg lift for the appellants .

As new permits are issued under such state polic y , the raters whic h

have been stored in the aquifers well be de p leted within 35 years, bu t

waters will at all times seep into the aquifer to provide a sustaine d

yield of water for the forseeable future .

VI .

The cost study received by respondents' Exhibit 20 was based upon

price-market data of a five year time period ending in 1971 . Since then

both the prices which the farmer pays and at which he sells his produc t

have increased . Since the prices at which a farmer sells his product

27 ,FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW AND ORDER
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is still valid and it constitutes the latest presently availabl e

information on that subject .

VII .

Any new well which is developed and operating within three miles o f

another existing :-ell will have a drawdown effect on the water table o f

the existing well and vice versa .

VIII .

Appellant Shinn, a well driller and irrigation systems specialis t

with 26 years of experience in the Moses Lake area, owns 500 acres o f

farm land serviced by three ground water wells upon which he has rights

prior in time to all res pondents .

Appellant 1.lasto, owns 1,440 acres of crop farm land serviced by

six ground water wells upon which he has rights prior in time to all -

respondents . In 1974, during the height of the crop irrigation season ,

all of his wells experienced a steadily declining amount of wate r

production and one of his yells went dry . A similar experience occurred in

1973 . The cause of the lowering of water production was the declinin g

water table level which has occurred in the area .

IX .

The Department granted respondents ' respective applications fo r

wells since they were found by the Department to have water available fo r

a beneficial use and that they would not impair existing rights or b e

detrimental to public welfare . Appellants contend the new wells of

respondents will adversely effect those of appellants by lowering th e

pumping level to an unreasonable level .
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Ann e ! l .-.:, is were unable to p rove_ that L'= -,rc+:osed ,ce lls of re ponc;'a :. _

Getziiiger or Pirkhouse t IO JId effect the ,eater pumping level of the wells o f

ither appellant . Appellants did estnblls : ., thet each of the propose - e 1

of rosoonden t s , Jasmann, C'a lbom end V ] l e_cr t , would contr ib :'te to th e

continued Jc%,eriog of the present : .watc= -ou"psr_" levels of air :ellaets '

'ells, but to a degree not krowh . At any event, the a -lo ;.:ne of

	

see . l th- .

ClaS:al contemplated by the corihl .̂ed permits of respondents (appro' . ate] .

9 150,000 gallons per m3 nuts) hill be ''_hi

	

he water tc bee decline permitte d

1; 1
r . the provisions of j•,AC 173-130 . The cu°'ulati,'c, effect of lcsooedc'?t s '

wells 4.ill be to reduce the static t at€? lc c1 of appellants' 'ells .

XI .

The only evidence of the econ o m ic reacor:ebler.css of the pump ing li f t

'Th ch will be crenerally reguired as a resalt of t e e implementation o f

respondent ' s policy and regulations is contained 3n respondents '

Exhibit 20 . However, as that e>.hibit relates, " : shat is 'feasible ' o r

'economic' or 'reasonable' to one water user ;nay not apply at all i n

another case ."

	

(page 102 of respondents' L .fhib-t 20 )

A pp ellants failed to establish that the pumping lift, as to them ,

would be unreasonable or not feasible .

XII .

Any Conclusion of Law hereinafter stated which is deemed to be a

Finding of Fact is adopted herewith as same .

From these Findings the Pollution Control Hearings Board comes

to thes e
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CONCLUSIONS OF LAW

I .

Appellants do not question that the water permits issued t o

respondents are for a beneficial use . Rather, appellants attack th e

issuance of permits to re s p ondents on the ground that such appropriation

of water would Impair existing rights or be detrimental to the publi c

welfare (see RCY. 90 .44 .060 which governs ground water but adopt s

p rovisions of 90 .03 .290 relating to surface waters) .

II .

It is true that appellants' rights, whatever they may be, preced e

those of respondent s ' . Thus, the relevant question is whether appellant s '

existing certificated water rights will be impaired by the regulations o f

the Department, i .e ., WAC 173-130, and the issuance of permits t o

respondents pursuant thereto, the effect of which will be to lower th e

pumping level of appellants' wells .

We conclude that the existing rights of appellants will not b e

impaired .

III .

None of the permits of respondents, individually or collectively ,

nor WAC 173-130 violate RC 1 J 90 .44 .070 which provides :

No permit shall be granted for the development or withdrawa l
of public ground waters beyond the capacity of the undergroun d
bed or formation in a given basin, district, or locality t o
yield such water within a reasonable or feasible pumping lif t
in case of pumping developments . . .

We conclude that the Department's limited and controlled rate o f

water level decline, as expressed in its rule and regulation, provide s

generally for a reasonable or feasible pumping lift . We recognize tha t

FINAL FINDINGS OF FACT ,
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cconC T"ics !m.ist he given c-e ht in construing t . :C• meaning to

	

gi"
- c

to the statutory germs " reascnab] e " , or " _eesi„lc . .o''e-T en ,

	

S]c`~~

3 found as a fact in Finding of Fact XI that anpellan_ts did not pro _ e

1 facts which, as to them, might have established economi c

5 Ever had they done so, we would nonetheless conclude that R C :r 90 .44 .0 C C

6 !must be interpreted as a prohibition only ,hen the pum ping lift bcc :Dme s

7 lunreasonable or rot feasible as to "pumpin - dcveleprants '' generally .

With the world-wide shortage of food n`:. the specter of hunge r

becomi n g evermore acute, the p ublic. interest demands that a derrcund

v'ater5 be utilized (and thus not vas Led) in order to ccn 1'ert arid land' s

into the production of food . That would result in a small step in t b y

fulfillment of IsaJah 35 .1- The desert shwa rejoice and b1osso i as t , v

rose .

Assuming but not concluding, that appellants ha .: e a pro perty ri g h t

in the 1el el of the water table, their remedy may be to seek dareg. e s

against the State of Washington .

IV .

The pernits issued by res pondent are consistent, and not in conflict ,

with RC4ti 90 .44 .060, 90 .4' .07C and 90 .44 .130 . Therefore the permits of

respondents should be upheld .

V .

Any Finding of Fact which should be deemed a Conclusion of Law i s

hereby adopted as such .

Therefore, the Pollution Control Hearings Board issues thi s

ORDER

The action and findings of the Department and its issuance of th e

FINAL FINDINGS OF FACT ,
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permits to respondents are affirmed .

DONE at Lacey, Washington this ci%` ~v day of Fr il-
.4, c4wr	 , 1975 .
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I, Do1ories Os1ard, certify

	

C `JOS1t

	

in the United Szat s

3 1 ma L1, copies of ti- e 1orec oin j docL :i'c= at on

	

ca o f

y
~ _n75, to each of thc fol- o•il :-g--r'nr: parties, at, ti s

~, _ a ~} kn o, 'n_ post office addl_csses, 'filth the proper ost .c:j'e cif_i : , :J to to e

r' si tctl .•e cnvclopes :

Mr . Jchn ' 1oberr
loberq ord i!oher,a
P . O . Ecx "L "
:loses Lake, Washington 9E83 7

Mr . Lawrence

	

Trac y
Attorney at Law
P . O . Dra,'er 61 0
Moses Lake, Was i.i -ton 9883 7

Per . Wick Dufford
Assistant Attorney Genera l
Department of Ecolog y
St . martin ' s College
Oly :' o a a, Washington 9850',

Mr . Barney Getzinge r
Route 2, Eox 10 7
Moses Lake, Washin gton 9883 7

Mr . Frank P . Shinn, Jr .
710 East Broad-.ay
Moses Lake, Washington 9883 7

Mr . Harry Mast o
P . O . Drawer 82 0
" poses Lake, Washington 9883 7

Ms . Nlra N . Jasman n
2127 Iris Cour t
Santa Rosa, California 9540 4

Mr . John E . Calbom
Attorney at Law
P . O . Drawer 67 0
noses Lake, Washington 9883 7
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